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Baker v. IRS 74 F.3d 906, cert. denied 116 S.Ct 1683
(In re Clayton Baker) 093-60193-frals3
1/12/96 9th Cir. Court of Appeals affirming a decision of

the District Court (Hogan, CJ) which affirmed a
decision of the Bankruptcy Court (Higdon, J)

Chapter 13 debtors objected to the claim of the IRS for tax
deficiencies based on the disallowance of their tax shelters.
The Bankruptcy Court overruled their objection holding that it
lacked jurisdiction to readjudicate a tax liability that had been
previously adjudicated by tax court. On appeal, the District
Court affirmed. In affirming the lower courts, the Court of
Appeals held that: (1) Tax Court’s stipulated judgment
“adjudicated” debtors’ tax liability prepetition; (2) debtors
could not use the federal civil rule authorizing relief from
judgment (FRCP 60 (b))to override the bankruptcy court’s
jurisdictional limitations with respect to tax liability
determinations; and (3) Tax Court’s determination of debtors’ tax
liability was res judicata.

E96-14(10)
(Dist. Ct. opinion at E94-12(8))
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In re: CLAYTON BAKER; SALLY I. BAKER

Debtors

CLAYTON BAKER; SALLY I. BAKER

Petitioners - Appellants

INTERNAL REVENUE SERVICE

Respondent - Appellee

APPEAL FROM the United States District Court for the

District of Oregon (Eugene).

THIS CAUSE came on to be heard on the Transcript of the
Record from the United States District Court for the District

of Oregon (Eugene) and was duly submitted.

ON CONSIDERATION WHEREOF, It is now here ordered and

adjudged by this Court, that the judgment of the said District
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IN RE CLAYTON BAKER; SarLy I.

BAKER,
Debtors.
No. 94-3580"
D.C.No. ~
1‘ CLAYTON BAKER;‘ SALLY 1. BAKER, ’ CV-94-06161-MRH
' Petitioners-Appellants,
OPINION

V.

INTERNAL REVENUE SERVICE,
Respondent-Appelliee.

Appeal from the United States District Court
for the District of Oregon
Michael R. Hogan, District Judge, Presiding

Argued and Submitted
November 15, 1995—Portland, Oregon

Filed January 12, 1996

Before: James R. Browning, Pamela Ann Rymer, and
Thomas G. Nelson, Circuit Judges.

) Per Curiam
SUMMARY
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The summary, which does not constitute a part of the opinion of the court, is copyrighted The court of appeals affirmed a district court judgment. The

© 1996 by Barclays Law Publishers. court held that a bankruptcy court could not redetermine debt-
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ors’ tax liability as established by a stipulated Tax Court deci-
sion.

Appellants Clayton and Sally Baker invested in tax shelters
promoted by Maxwell Berg and the law firm of Berg & Allen.
The Internal Revenue Service (IRS) eventually disallowed the
tax shelters as shams. The IRS issued notices of deficiency to
investors.

The Bakers petitioned the Tax Court for review of the IRS
decision. The Tax Court tried “test cases” and upheld the
notices of deficiency and refused to allow the investors a
credit based on refunds Berg allegedly pocketed.

The IRS made a settlement offer to some of the Tax Court
petitioners, including the Bakers. Under the offer’s terms, the
taxpayers would get “credits” equal to one-half of the amount
they invested with Berg. Settlement papers, in the form of a
stipulated Tax Court judgment reflecting the application of
the credit, were forwarded to the Bakers by their lawyer. An
explanation written by the lawyer accompanied the stipula-
tion. However, neither the letter nor accompanying stipulation
provided the Bakers with a dollar figure representing their
total liability for taxes and accrued interest as of the settle-
ment date. The Bakers signed the stipulation without discuss-
ing it with their lawyer.

The Tax Court entered the stipulated decision, and neither
party appealed. The Bakers received a tax bill for approxi-
mately $175,000, most of which was interest.

The Bakers filed a joint voluntary bankruptcy petition. The
IRS filed a proof of claim, and the Bakers objected to it. The
bankruptcy court overruled the objection and held that it
lacked jurisdiction to readjudicate the Bakers’ tax liability.
The district court affirmed. The Bakers appealed, contending
that the bankruptcy court erred in refusing to readjudicate
their tax liability.
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[1] Title 11 U.S.C. § 505(a)(2)(A) bars bankruptcy courts.

from determining the “amount or legality of a tax” if that

amount or legality was “contested before and adjudicated by

a judicial or administrative tribunal of competent jurisdiction™

before commencement of the bankruptcy proceeding.

[2] On its face, the Tax Court jud i
, gment established the
amount of tax owed. The Fifth Circuit was correct in conclud-
ing that an assessment of the amount owed “presupposes 1+

Bakers’ tax liability when it entered a judgment against th

_ / em.
A case that is not tried on the merits can still be “agdjudicated"
within the meaning of § 505(a)(2)(A). The Bakers’ tax liabil-

ity was contested before and adjudicated by a court of compe-

tent jurisdiction, and thus § 505(a)(2)(A) applied.

[3] Res judicata also barred the bankruptcy court from

revisiting the Tax Court’s decision. The Bakers’ liability for -

the years in question was litigated before the Tax Cou

: _ rt, and
the Tax Court issued its final judgment before bankruptcy
court proceedings beggm. The bankruptcy court proceeding
involved the Same parties, and the issue the Bakers sought to
raise had been litigated before the Tax Court,

COUNSEL

William P. Koontz, Cotta e Grove
petitioners-appellants. & ve, Oregon, for the

Roger E. Cole, United States Department of Justice, T: ivi
. . y ’ ax D B
sion, Washington, D.C., for the respondent-appellee. v

OPINION
PER CURIAM:

Appellants Clayton and Sally Baker appeal from the rei
. . rejec-
tion of their attempt to overturn a stipulated judgment enteJred
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legality” of the assessment. The Tax Court “adjudicated” ..~



244 IN RE BAKER

against them by the United States Tax Court. We have juris-
diction pursuant to 28 U.S.C. §§ 158(d) and 1291, and affirm.

L.

The Bakers’ tax problems began in late 1978 or early 1979,
when they invested $30,000 in tax shelters promoted by Max-
well Berg and the Los Angeles law firm of Berg & Allen.
Details about the tax shelters, which the IRS eventually disal-
lowed as shams, are sketchy.' Both parties agree, however,
that Berg filed amended returns on behalf of the Bakers, using
the shelters to claim deductions and credits for the tax years
1975 through 1980. The resulting refund checks were sent
directly to Berg, who negotiated them and, according to the
Bakers, kept the money for himself. The Bakers deny autho-
rizing Berg to file the amended returns, or receiving any pro-
ceeds of the refund checks. They claim to have discovered
Berg’s fraudulent activities only in 1981 or 1982, when the
IRS issued notices of deficiency to investors in the Berg &
Allen tax shelters.

The Bakers petitioned the Tax Court for review of the IRS
decision in May 1983, arguing that the statute of limitations
barred the IRS from assessing additional taxes for the tax
years 1975 through 1978. Proceedings before the Tax Court
moved slowly. The Bakers’ petition was one of more than 300
filed in response to the notices of deficiency, and the litigants
lacked access to Berg & Allen’s records, which had been
seized in connection with a grand jury investigation in 1981,
and to Berg himself, who had fled the country.

In 1988, five years after the Bakers filed their Tax Court
petition, the Tax Court litigants finally obtained limited

Some of the events surrounding the Berg & Allen tax shelters are dis-
cussed in a related Tax Count case. See Abeson v. Commissioner, 59
T.C.M. (CCH) 391 (1990), aff d sub nom. Rivera v. Commissioner, 959
F.2d 241 (9th Cir. 1992) (1able).
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access to the documents seized by the grand jury. Two S/ea
latqr, the Tax Court tried six “test cases,” upﬁolding th
nouges of deficiency and refusing to allow the investors
credit based on the refunds Berg had allegedly pocketed. S
Abeson v. Commissioner, 59 T.C.M. (CCH) 391 (1990), ;z[f'

sub nom. Rivera v. Commissione 959 i
03 Tt r, F.2d 241 (9th Ci

After the test cases were decided, the IRS m k‘
ment offer to some of the Tax Court petitioners, i?xgleddixi ttlri
?ake::s.”Under the terms of the offer, the taxpayers would ge

credlt§ equal to half of the amount they had invested witl
Berg; in the: Bake.rs’ case the IRS calculated the credit a
$.15,000. Tpxs .credlt would be applied to the taxpayer’s defi
ciency, beginning with the oldest years, until it was exhausted.
Settlement papers, in the form of a stipulated Tax Court jud '-
ment reflecting the application of the credit were 1"orwafdeg
to the Bakers by their lawyer in March 1991 .° C

2 .
An intemnal IRS memorandum, whi i
. ( » which was not provided (o the B
8: th;:l'( la»\:yer at the lime pf §etllement. indicates the IRS did not con?i(gg
¢ Bakers” statute of limitations defense when it calculated and applied

their credit. According to the i i
el g memorandum, the credit was applied as fol-

]
2

Year  Deficiency Credit applied  Credit carryover

1975  $4,402.00  $4.402.00 $

, 402, 10,598.00
1976 $5623.00  $5.623.00 $ 4.975.00
1977 $5.813.00 $4.975.00 zero

> . .
The stipulation set out the Bake

st rs’ remaining liabili i
and additions to tax as follows: : g lability for income tax

Year Income tax Additions to tax, 1.R.C. §6651(a)

1975 none none
1976 none none
1977 $ 838.00 none
1978 $15.695.00 $ 835.00
1979 $14905.17 $ 62955
1980 $25,207.61 $1,108.00
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[2] On its face, the Tax Court judgment establishes the
amount of tax owed, and we agree with the Fifth Circuit’s
ﬁonclusxon that an assessment of the amount owed

presupposes the legality of that assessment.” IRS v. Teal
(Matter of Teal), 16 F.3d 619, 621 (5th Cir. 1994). Nor are we
gersuaded by the Bakers’ contention that the claims were not

contested".and “adjudicated” within the meaning of the stat-
ute. According to § 505(a)(2)’s legislative history, a proceed-
Ing is contested if, prior to the bankruptcy filing, the debtor
had filed a petition in the Tax Court and the IRS had filed an
answer. See 124 Cong. Rec. 32250, 32413 (Sept. 28, 1978)
(statement of Rep. Edwards).® This definition has been
adopted by the few courts that have considered the issue. and
WE see no reason to depart from it. See Matter of Tea’l 16
F.3d at 621 n.4; Richcreek v. IRS, 1988 WL 81527, at *3
(S.D. Ipd., Mar. 22, 1988). The Tax Court “adjudicatc;d" the
Bakers tax liability when it entered judgment against them
A matter is qdjudicated “when a ‘judgment of a court of com:
petent jurisdiction’ has been decreed.” Matter of Teal, 16 F.3d
at 621 (quoting Black’s Law Dictionary 42 (6th ed. 1990))
The Baqus.argue a stipulated judgment is not an adjudicatior;
because it is not a decision “reached based upon evidence
presented to the court.” We decline to adopt this view. If the
Statute were read as the Bakers suggest, the IRS would be
f.orced to fully litigate all Tax Court cases to foreclose peti-
hongrs from relitigating their tax liability in bankruptcy court
Section 505(a)(2)(A)’s legislative history makes it clear thai
no such result is required. A case not tried on the merits can
nonetheless be *“adjudicated” within the meaning of the stat-
ute. See 124 Cong. Rec. 32250, 32413 (Sept. 28, 1978) (state-
ment of Rep. Edwards) (provided a petition and answer were
filed in Tax Court, a subsequent default judgment bars bank-
ruptcy courts from relitigating the debtor’s tax liability).

*The statement of Re
p. Edwards, the House sponsor of the Bankru
Reform Act of 1978, was issued in lieu of a conference committee relg))l:r)t,

and constitutes persuasive evidence of Con e : !
496 U.S. 53, 64 n.5 (1990), gress's intent. Begier v, IRS,

Because the Bakers’ tax liability was contested before and
adjudicated by a court of competent jurisdiction,

§ 505(a)(2)(A) applies. <

We also reject the Bakers’ argument that, even if
§ 505(a)(2)(A) applies, the statute should not preclude a court
from granting equitable relief under Fed. R. Civ. P. 60(b).
Section 505(a)(2)(A) is a jurisdictional statute that deprives
bankruptcy courts of authority to decide a category of clair
Matter of Teal, 16 F.3d at 622. By enacting a statute I s
jurisdictional in nature, “Congress did not leave bankruptcy
courts the discretion to disregard tax court adjudications and
concomitantly seize jurisdiction out of equitable concerns.”
Id. Although the Bakers’ situation is unfortunate, they may
not use Rule 60(b) to override the Bankruptcy Court’s juris-

dictional limitations.

B.

The lower courts’ holdings are also supported by the doc-
trine of res judicata.® Under this doctrine, a final judgment on
the merits of an action precludes the parties from relitigating
issues that were or could have been raised in that action.
Federated Dep't Stores, Inc. v. Moitie, 452 U.S. 394, °8
(1981). In the tax context, once a taxpayer’s liability for ot
ticular year is litigated, **a judgment on the merits is res judi-
cata as to any subsequent proceeding involving the same

TAlthough the Bakers never filed a Rule 60(b) motion, they objected to
the IRS proof of claim on the ground that they were entitled to relief under
Rule 60(b). Neither the Bankruptcy Court nor the District Court addressed
the availability of relief under Rule 60(b), and because of our jurisdic-
tional holding, we decline to do so as well.

®We agree with the Fifth Circuit’s statement that res judicata is “closely
related, if not identical” to issues regarding the Bankruptcy Court’s
authority under Section 505. See Matter of Teal, 16 F.3d at 621 n.3. Sec-
tion 505(a)(2)(A) “expresses in jurisdictional terms the traditional princi-
ples of res judicata or claim preclusion.” Doerge v. United States (In re
Doerge), 181 B.R. 358, 364 (Bankr. S.D. Ill. 1995).
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Accompanying the stipulation was a letter, written by the
Bakers’ lawyer, which contained the following explanation:

The settlement documents reflect a reduction in
the gross amount of taxes claimed by the IRS equal
to half of the size of your projected “investment”
with Mr. Berg . . . . This reduction was applied to the
oldest years first, until exhausted.

Once the documents are filed with the Court, it
can be expected that a bill for all the unpaid taxes
plus accrued interest will be generated by the Inter-
nal Revenue Service within about three to four
months. There is no requirement that the bills be
paid immediately, but interest will continue to accrue
until they are paid. . ..

Neither the letter nor the accompanying stipulation provided
the Bakers with a dollar figure representing their total liability
for taxes and accrued interest as of the settlement date.

The Bakers did not discuss the stipulation with their lawyer
before they signed it on March 22, 1991. They claim that
because the stipulation showed no taxes due for 1975 and
1976, they assumed the Tax Court had accepted their statute
of limitations defense for those years. Despite their lawyer’s
explanation that the stipulation reflected the credit offered by
the IRS, the Bakers believed the credit would be applied later,
further reducing their liability. And despite the letter’s wam-
ing that interest would “continue to accrue,” they assumed
interest would accrue only from the date of the stipulation for-
ward. As a result of these assumptions, the Bakers expected

“The stipulation reflected tax deficiencies of $56,645.78 and additions
to tax of $2,572.55; the only reference to interest was a statement that by
signing the stipulation, the Bakers waived “the restrictions . . . prohibiting
assessment and collection of any deficiency in tax . . . plus statutory inter-
est, until the decision of the Tax Court has become final.”

—
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that signing the stipulation would allow them to resolve their
tax problems for approximately $45,000. -

The Tax Court entered the stipulated decision on April 14,
1991, and neither party appealed. In 1993, the Bakers
received a tax bill for approximately $175,000, most of it
interest that had been accruing since the late 1970s. The Bak-
ers did not return to Tax Court. Instead, they filed a joint vol-
untary petition under Chapter 13 of the Bankruptcy Code. The
IRS filed a proof of claim for $174,182.63 to which the P ~
ers objected. The Bankruptcy Court overruled the objec -,
holding that it lacked jurisdiction to readjudicate the Bakers’
tax liability. On appeal, the district court affirmed. This
appeal followed.

1.

The Bakers contend the Bankruptcy Court erred in refusing
to readjudicate their tax liability. We disagree.

A.

[1] Ordinarily a bankruptcy court can determine the amount
and validity of a debtor’s taxes, 11 U.S.C. § 505(a)(1), but
this power is limited by 11 U.S.C. § 505(a)(2)(A), which bars
bankruptcy courts from determining “the amount or ler
of a tax . . . if such amount or legality was contested bciore
and adjudicated by a judicial or administrative tribunal of
competent jurisdiction” before commencement of the bank-
ruptcy proceeding.

The Bakers argue § 505(a)(2)(A) does not apply to their
case because the “amount or legality” of their tax was not
“contested” and “adjudicated” in the Tax Court within the
meaning of the statute.® Neither argument is persuasive.

SIt is undisputed that the Tax Court is a court of competent jurisdiction
and that proceedings in the Tax Court ended before the Bakers filed for
bankruptcy.
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claim and the same tax year.” Commissioner v. Sunnen, 333
U.S. 591, 598 (1948). For res judicata purposes, an agreed or
stipulated judgment is a judgment on the merits. See United
States v. International Bldg. Co., 345 U.S. 502, 505-06, reh’g
denied, 345 U.S. 978 (1953); Lawrence v. Steinford Holding
B.V. (In re Dominelli), 820 F.2d 313, 316-17 (9th Cir. 1987).

[3] The Bakers’ liability for the years in question was liti-
gated before the Tax Court, and the Tax Court issued its final
judgment before the Bankruptcy Court proceedings began.
See LR.C. §§ 7483, 7481(a). The Bankruptcy Court proceed-
ing involved the same parties, and the issue the Bakers sought
to raise—their statute of limitations defense—had been liti-
gated before the Tax Court. Res judicata barred the Bank-
ruptcy Court from revisiting the Tax Court’s decision.

Il

Because its jurisdiction was limited by Il US.C.
§ 505(a)(2)(A) and the doctrine of res judicata, the Bank-
ruptcy Court could not redetermine the Bakers’ tax liability as
established by the stipulated Tax Court decision.

AFFIRMED.

T T PR ———



Court in this cause be, and hereby is AFFIRMED.

Filed and entered January 12, 1996
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